ITGF T HrATerT
Office of the Commissioner
hArT STHEL, el IEHCIEE SREFTer
Central GST, Appeals Ahmedabad Commissionerate
SIUEET asT, AT AT, JFErars, JedAgae-380015

GST Bhavan, Ambawadi, Ahmedabad-380015
Phone: 079-26305065 - Fax: 079-26305136
E-Mail : commrappli-cexamd@nic.in
Website : www.cgstappealahmedabad.gov.in

by SPEED POST
DIN:- 20240564SW000000EQEC

(%) | BI3@ WA/ File No. GAPPL/COM/STP/4901/2023

3O SR FBASIR f&Aid/ | AHM-EXCUS-001-APP-13/2024-25
Order-In —Appeal and date | and 26.04.2024

- oIRa ferar man/ ot rTeEle SF, Sige (i)
Passed By Shri Gyan Chand Jain, Commissioner (Appeals)

SR} &R 1 feHiw /

Date of Issue 03.05.2024

Arising out of Order-In-Original No. CGST-VI/Dem-251/SUGAN/AC/DAP/2022-23

(¥) | dated 27.01.2023 passed by The Assistant Commissioner, CGST, DIV-VI,
Ahmedabad South.

5 ¢ M/s. Sugan Express Private Limited,
=) 1 T SR Tl / A/601, Shahibaug Green,
ﬁamelzland Address of the | 5 Dolphin Health Club, B /H Bombay Garage,
ppelant Shahibaug, Ahmedabad-380004

IS ARG T AYIA-SEST F ST ATV FXAT § a7 T8 50 A ¥ 9fe rRafy A s 1o aaw
TErenTLT hT ardler srerar AT STEH Toqa H< T 8, StuT & U8 arder & foeg & avaT 21

Any person aggrieved by this Order-in-Appeal may file an appeal or revision
application, as the one may be against such order, to the appropriate authority in the
following way.

HIXT TR T GALIE TG

Revision application to Government of India:

(1) 1T SeUTeA ee ATAaH, 1994 HT T 37qd A< a1 Y AIHAT & J1< § I ST i
SU-TRT & TIH GrqH o Aquia Gaaieqvn e el afe, aRa aaie, A< wemer, Tereg &,
=TT FfSrer, Sitew €0 wad, €98 A, 73 fSeett; 110001 &7 6t ST =Ry -

A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-
35 ibid : -

@) e wre fF R F amer § 99 T griver ' G aveniR AT oer wRar # v
UGTITE & G AUSTIY & AT & S g 7R 7, a7 Rl 9veTmmR a1 $veR § =18 g et e §
T {3l WUSTTR 7 g1 AT 1 I & R0 85 3!

In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course
of processing of the goods in a warehouse or in storage whether in a factory or in a
warehouse.
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In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods which are
exported to any country or territory outside India.

@) qﬁ%ﬁﬁzﬁrwﬁﬁqﬁmw%m(ﬁwmwﬁ)ﬁaﬁ%mww@

In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.

(=) ST SeaTad Y STATET EF F AT & (O1Q ST S hie AR AT S g SR U ey S W
oTr T R 3 AT Srgsh, e % g qTia A 99T uX 47 a18 ¥ O arfafaew (F 2) 1998
g 109 gRT fAges fhg T g

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec.109 of the Finance (No.2) Act, 1998.

(2)  FeE Seared e (ardien) fammae, 2001 ¥ Faw 9 ¥ siefa RATEe woor dear gu-8 # a1
Rt #, Ia emewr ¥ ufa ey 3w fAts ¥ 9 amw & sfaoge-anea w@ siier smeer §t &-ar
yfat ¥ vy SRQ emaed RRaT ST W1RT <89S uTy @rar T & ger oY & ofana gy 35-3 #
e fie 6 3 I & g9 % a1e SR-6 T i 91 T g1 A18gl

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date
on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the OIO and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

(3) RS emaew 9Ty SIgt oy ThA T ATE T AT IEY HA gral €99 200/ - i IR i
ST 3T TGt SR U @1 & SITaT gr a7 1000 /- i hig qIard i Sl

The revision application shall be accompanied by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount involved
is more than Rupees One Lac.

AT IF, e IS (o T a1 HT T 17 ~ATITIEHT & Tt erfier:-
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) 41T STITa e ATAIH, 1944 FF a=T 35-d1/35-3 % sfaia:-
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(2) SHEET Tiee # T ATAR & q@TaT & erfier, T F Arael § 97 o, e
T ek T YT rqTeriy =qranaaer (FHeee) &l qize &= diidHr, TgaarErs § 2nd HIHT,
IGHTST A, AUET, RRYRATR, AZHITEE-3800041

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2ndfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad:
380004. In case of appeals other than as mentioned above para.

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-
3 as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of
Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand /
refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of
crossed bank draft in favour of Asstt. Registar of a branch of any nominate public
sector bank of the place where the bench of any nominate public sector-ha
place where the bench of the Tribunal is situated. s @ ey
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(8) AT 3 oMaYr F 5 T QLT T FHTIL FIAT § AT TIh GoT 3ael 3 g B 7 T STdxn
&1 ¥ AT ST AT 39 a9 F g ge o & ot 9 @ ¥ s=w ¥ frw garRafy ey
AT KT T STAT AT e TLHIX T Ueh ATGe [T STaT ¢ |

In case of the order covers a number of order-in-Original, fee for each O.1.O.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) =TT ek ataREE 1970 o SNiET f St -1 F oot Feiie Mg aqar s
e AT AL FATRATT Foraa iy 3 araer § ¥ 7l 6t T IR € 6.50 8 #7 =
I T&ae T gaT ATRY |

One copy of application or O.I.O. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.

(5) = AR HATAT Al & A0 e arer At 67 A oft e enefia forar star & S T
9k, AT IeqTa ek Ua qarehe ardleft mamarfeeeer (Frifafe) e, 1982 & Rfga &

Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) €T g, iy IATEH o T FaTa< AqIe i =graniaes (ffeee) o i ardier 3 v
§ #eq i (Demand) T &€ (Penalty) T 10% Y& STHT AT e 1 grefiter, arflerae g st

10 FIE ¥IQ gl (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)

ey SeUTE (e M TATHT 3 siasiay, ATHISr GIIT ded il 419 (Duty Demanded) |
(1) @< (Section) 11D % dga fHaif Tfer;
(2) ToraT e ¥9ae e Ft T
(3) e wiee 9l & Faw 6 & aga <7 Tl

g Q@ ST ¢ A e § gl QA ST T gerT S erfier’ Sre s 3 forg qF o ST e
T g

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited, provided
that the pre-deposit amount shall not exceed Rs.10 Crores. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C
(2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance
Act, 1994).

Under Central Excise and Service Tax, “Duty demanded” shall include:

(1) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

(6) (i) =& emeer % wia erdier STfaeRaor & aHer Sigh (e oreraT gea AT <v€ faaried &l av anT &g g
9% 3 10% a1 9% AR gt 3herer gve [anfaa g7 a9 ave & 10% AT U< 6l S wehdl gl

In view of above, an appeal against this order shall lie before the Tribunal on
payment of 10% of the duty demanded where duty or duty and penalty are in dispute,

or penalty, where penalty alone is in dispute.” T Yy
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F.No. GAPPL/COM/STP/4901/2023-Appeal

ORDER-IN-APPEAL

The present appeal has been filed by M/s. Sugan Express
Private Limited, A/601, Shahibaug Green, Opp. Dolphin Club, B/h
Bombay Garage, Shahibaug, Ahmedabad-380004 (hereinafter
referred to as the “appellant”) against Order-in-Original No. CGST-
VI/Dem-251/Sugan/AC/DAP/2022-23 dated 27.01.2023 (herein-
after referred to as “the impugned order”) passed by the Assistant
Commissioner Division-VI, Central GST, Ahmedabad South

(hereinafter referred to as “the adjudicating authority”).

2. Briefly stated, the facts of the case are that the appellant is
registered as a service provider with Service Tax Registration No.
AFCS7398JST001. Despite earning substantial service income
during the F.Y. 2015-16, the appellant did not furnish the necessary
details. Consequently, the department calculated their service tax
liability to be Rs 13,11,334/- based on information obtained from

the Income Tax Department.

2.1 Subsequently, the appellant were issued Show Cause Notice
bearing File No. V/WS06/0&A/SCN-322/2020-21  dated
26.12.2020 wherein:

a) Demand and recover an amount of Rs. 13,11,334/- during the
F.Y. 2015-16 under proviso to Sub Section (1) of Section 73 of the
Act read with relaxation provisions of Section 6 of Chapter V of the
Taxation and Other Laws (Relaxation of Certain Provisions)
Ordinance, 2020 (No. 2 of 2020) promulgated on 30.03.2020 along
with interest under Section 75 of the Finance Act 1994 (hereinafter

referred to as 'the Act).

H

b) Impose penalty under the provisions of Section 77(1)(c)
Section 77(2) and Section 78 of the Act.

2.2 The Show Cause Notice was adjudicated vide the impugned

order by the adjudicating authority wherein:

a)  The demand of service tax amounting to/R
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confirmed under section 73(1) of the Act by invoking extended

period along with interest under section 75 of the Act.

Penalty amounting to Rs. 10,000/~ was imposed under section
77(1)(c) of the Act.

Penalty amounting to Rs. 13,11,334/- was imposed under 78
of the Act.

Being aggrieved with the impugned order passed by the

adjudicating authority, the appellant have preferred the present

appeal, inter alia, on the following grounds:-

> Ld. Respondent grievously erred in law as well as facts while

passing the impugned Order confirming the demand of Service
Tax of Rs. 13,11,334/- on the differential value taken from the
Income Tax Department. Ld. Respondent failed to appreciate
that Service Tax cannot be demanded on the basis of numbers

appearing in the Income Tax Return.

Ld. Respondent failed to appreciate that the demand cannot be
made u/s 73(1) of the Act without conducting proper
examination of underlying facts and conducting appropriate
inquiry. Ld. Respondent failed to appreciate that revenue had
not discharged its onus contemplated in section 73 of the Act.
Ld. Respondent was not justified in adjudicating the Notice
issued on the strength of incorrect and misleading facts
inasmuch as the Notice claimed to have issued the Letter to

the Appellant.

Ld. Respondent failed to appreciate that the value of receipted
charges were to be excluded from the value of taxable services

in terms of section 67.

Ld. Respondent was not justified in finding in the impugned
Order that the Appellant had failed to prov'lgl,e\bpemﬁed
documents and thus failed to prove the £

expenses in the capacity of pure agent. Ld.

5
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to appreciate that all the records were available with the
Preventive wing of the Department and which fact was brought
to the mnotice of Id. Respondent during the course of
adjudication. Ld. Respondent ought to have inquired with the

respective section of the Department.

Ld. Respondent travelled beyond his scope and jurisdiction
while passing the impugned Order on the aspects of valuation
which were not in dispute in the Notice. Ld. Respondent ought
to have found that the Appellant was required to show causes
as to differences in value of taxable services which burden the
Appellant had appropriately and sufficiently shifted on to the
revenue in his submission whereas the veracity of the said
clarifications and submissions made by the Appellant with
respect to the aspects of pure agency and deduction as per
provisions of Service Tax ( Determination of Value) Rules, 2006
cannot be challenged during the course of the proceeding

initiated by the Notice.

Ld. Respondent failed to appreciate that the Appellant was
never been served with a notice to reject the value of taxable
services determined by the Appellant under self- assessment
and thus the value determined by the Appellant cannot be
questions by way of the Notice failed to invoke provisions of

Service Tax (Determination of Value ) Rules, 2006.

Ld. Respondent ought to have dropped the Notice on a premise
that a comprehensive investigation was already conducted and
concluded by the Preventive section of the department and
therefore there was no proper jurisdiction to re-assess or re-

open the case which was already closed by the Preventive

section.

Ld. Respondent failed to appreciate that the Notice was barred
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4. Personal hearing in the case was held on 09.04.2024. Shri
Rahul Patel, Chartered Accountant appeared for PH on behalf of the
appellant. He stated that the preventive section already conducted
the inquiry and not issued any SCN. This exercise was a duplication
of sort. He reiterated the contents of the written submission and

requested to allow their appeal.

5. I have carefully gone through the facts of the case, grounds of
appeal, submissions made in the Appeal Memorandum and
documents available on record. The issue to be decided in the
present appeal is whether the impugned order passed by the
adjudicating authority, confirming the demand of service tax against
the appellant along with interest and penalty, in the facts and
circumstance of the case, is legal and proper or otherwise. The

demand pertains to the period Financial Year 2015-16.

6. The present matter pertains to an appeal challenging the order
passed by the adjudicating authority, confirming the demand of
Service Tax amounting to Rs. 13,11,334/- on the differential value
as per the data received from Income Tax Department. The
appellant submitted that they were engaged into the business of
postal management and providing services of dispatching of

correspondence on behalf of the clients.

7. The appellant asserts that the value of receipted charges
should have been excluded from the value of taxable service in
terms of Section 67 of the Act. They claimed that the adjudicating
authority wrongly concluded that the Appellant failed to provide
documents to prove reimbursement of expenses for postal stamp in
the capacity of Pure agent. The appellant claimed the difference was
due to reimbursement of postal expenses, which they argue

shouldn't be considered as income from taxable services.

8. Considering the arguments presented by the appellant, it's

evident that further examination and inquiry are n@ arrive
$,

<*

B oS

at a just and fair decision. The issues raise

require detailed consideration and analysis
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documents. Therefore, it is hereby ordered to remand back the case
for fresh adjudication to the adjudicating authority. The
adjudicating authority is directed to conduct a thorough
examination, consider all relevant documents, and provide reasoned

findings on each contention raised by the Appellant.

9.  Accordingly, the impugned order is set aside and the appeal
filed by the appellant is allowed by way of remand.

10.  erfier shal GTRT &l T8 Sriet shT fHIoeTer SuRIs aiish & [oaT ST & |
The appeal filed by the Appellant stands disposed of in above

g o
S (3fdies)
Date : 2( .04.2024

termes.
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To

M/s. Sugan Express Private Limited,

A /601, Shahibaug Green,

Opp. Dolphin Club,

B/h Bombay Garage, Shahibaug, Ahmedabad-380004
Copy to ¢

1. The Principal Chief Commissioner, Central GST, Ahmedabad

Zone.,
The Commissioner Central GST, Ahmedabad South.
The Deputy Commissioner, CGST, Division VI, Ahmedabad

South
4.  The Superintendent (Appeals) Ahmedabad (for uploading the
OIA).
/é Guard File.
| 6. P.A. File.



